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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
_________________________________________ 

SECURITIES AND EXCHANGE  
COMMISSION, 

    Plaintiff, 
 
  vs.              Case No. 2:09-cv-229-JES-SPC 
 
FOUNDING PARTNERS CAPITAL 
MANAGEMENT CO. and WILLIAM L.  
GUNLICKS, 

    Defendants, 
 
FOUNDING PARTNERS STABLE-VALUE  
FUND, LP, FOUNDING PARTNERS STABLE- 
VALUE FUND II, LP, FOUNDING PARTNERS  
GLOBAL FUND, LTD., and FOUNDING  
PARTNERS HYBRID-VALUE FUND, LP, 

    Relief Defendants. 
_________________________________________ 
 

SUN CAPITAL HEALTHCARE, INC. AND SUN CAPITAL, INC.’S  
MOTION FOR TEMPORARY RESTRAINING ORDER AND  

PRELIMINARY INJUNCTION and INCORPORATED MEMORANDUM 
 
 

Sun Capital Healthcare, Inc. (“SCHI”) and Sun Capital, Inc. (“SCI”) (together, 

“Sun Capital”), pursuant to Federal Rule of Civil Procedure 65 and Local Rules 4.05 and 

4.06, hereby move this Court, on an emergency basis, for a temporary restraining order 

and preliminary injunction to prevent irreparable harm to Sun Capital and its 22 hospital 

clients resulting from certain Transfer Notices sent by the Receiver for the Founding 

Partners entities (the “FP Receiver”) to SunTrust Bank, freezing certain Sun Capital 

operating accounts and instructing that all funds flowing into those accounts be 
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permanently redirected to the FP Receiver, in his capacity as the current representative of 

Founding Partners Stable-Value Fund, LP (“Stable-Value” or “Lender”).  Sun Capital 

seeks a temporary restraining order and preliminary injunction (a) declaring that the 

stated Transfer Notices are null and void and requiring the FP Receiver to withdraw 

them, and (b) prohibiting the FP Receiver, the Lender, or any of their representatives 

from taking any further self-help steps or contractual remedies or otherwise altering the 

status quo without a court order on notice to Sun Capital and with an opportunity to be 

heard until the contracting parties’ rights and obligations have been adjudicated.   

This motion is based upon the documents submitted in Sun Capital’s June 26, 

2009 motion for modification of the Court’s Order Appointing Replacement Receiver to 

permit Sun Capital and/or its affiliates to prosecute their legal claims against the Lender 

and/or the FP Receiver (the “June 26 Motion,” [Doc. 98] attached hereto as Exhibit A),1 

as well as the accompanying Affidavit of Howard Koslow dated July 22, 2009 (the 

“7/22/09 Koslow Aff.” attached hereto as Exhibit B) and Mr. Koslow’s previous 

affidavit, dated May 4, 2009 (the “5/4/09 Koslow Aff.”) attached hereto as Exhibit C).  

PRELIMINARY STATEMENT 

In its June 26, 2009 Motion, Sun Capital sought a modification of the Court’s 

May 20, 2009 Order Appointing Replacement Receiver, which enjoins Sun Capital and 
                                                 
1  This motion is directly related to Sun Capital’s June 26 Motion, which was granted in 
part and denied in part on July 17, 2009.  (Doc. 120).  The FP Receiver responded to that 
motion by among other things, serving certain Transfer Notices freezing Sun Capital’s 
lockbox accounts and requiring the Bank to direct all incoming funds to the FP Receiver 
– which is the very risk that motivated Sun Capital to seek the ability to defend itself 
through its June 26 Motion as well as its earlier May 4 Motion for Modification of Order 
Appointing Receiver with Temporary Restraining Order (Doc. 42, the “May 4 Motion”.) 
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its affiliates from pursuing their rightful legal remedies against the Lender and/or the FP 

Receiver without first obtaining permission from this Court.  Sun Capital sought 

permission to prosecute its claims, in part, because it needed to have the ability to defend 

itself in the event that the FP Receiver chose to begin exercising harsh contractual self-

help remedies following the issuance of certain purported (but unfounded) Notices of 

Default.  As explained in that motion, the exercise of such remedies might effectively 

force Sun Capital to cease its financing operations, triggering the immediate closure of its 

22 hospital clients, with grave repercussions for the more than 1000 critically ill patients 

served by those hospitals and their 3500 employees.2  (June 26 Motion at 2-3).   

That threatened risk has now occurred.  Rather than simply responding to Sun 

Capital’s motion, the FP Receiver also (a) filed a new complaint against Sun Capital and 

one of their affiliates on July 14, 2009 (Case No. 2:09-cv-445-FtM-99SPC), seeking, 

among other things, an adjudication from this Court that SCHI and SCI breached their 

respective Credit and Security Agreements, and (b) delivered notices to SunTrust Bank, 

instructing it to freeze the “lockbox” bank accounts into which Sun Capital’s proceeds 

from third-party accounts receivable are deposited and to redirect all incoming funds to 

the FP Receiver.   

Sun Capital properly uses the money in those bank accounts, every day on a 

continuing basis, to finance the ongoing operations of its 22 hospital clients.  The FP 

                                                 
2  Of the 22 hospitals Sun Capital has been funding, one closed at the end of June 
pursuant to a longstanding plan because the landlord sold the property.  However, Sun 
Capital continues to fund certain hospital expenses in return for an agreement that its 
receivables will still be paid.  (7/22/09 Koslow Aff. p. 10 n.5.) 
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Receiver’s rash and unjustified asset freeze puts an immediate halt to this proper and 

beneficial use of the funds to finance the operations of these hospitals in the same manner 

as for the last eight years – which has been beneficial for the FP investors as well as for 

Sun Capital and the hospitals.  The immediate effect will be that Sun Capital will be 

forced to cease its healthcare financing operations entirely and each of the 21 operating 

hospitals, which are heavily dependent upon Sun Capital’s financing, will likely be 

forced to shut down in short order, endangering their critically ill patients and putting 

3500 employees out of work.   

This Court has already held that Sun Capital has a “legitimate ownership interest” 

in the money it received from the Lender (see Order Granting Sun Capital’s Motion to 

Dismiss [Doc. 89] at 2, 6), which necessarily means Sun Capital has a legitimate 

ownership interest in the money in the bank accounts at SunTrust.  The FP Receiver’s 

action to freeze the bank accounts is an apparent attempt to sidestep this Court’s orders 

(i) recognizing that Sun Capital is not a proper “relief defendant” or mere repository of 

the Defendants’ ill-gotten assets, (ii) denying the SEC’s motion to freeze Sun Capital’s 

assets, and (iii) denying the FP Receiver’s motion to expand its powers over Sun Capital.  

(Doc. 70.)  The FP Receiver is attempting to exercise self-help to obtain the very relief 

already denied by the Court, without concern for the disastrous harm that will befall the 

hospitals and patients that rely on Sun Capital’s financing operations.  Moreover, because 

forcing hospitals to close will cause hundreds of millions of dollars’ worth of receivables 

to become uncollectable, the FP Receiver is irreparably injuring the very FP investors 

whose interests he is supposed to be protecting.   
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In contrast to the immediate irreparable harm suffered by Sun Capital and its 

hospital clients and their patients and employees, there is no harm, let alone any 

irreparable harm, to the FP Receiver if the injunctive relief sought herein is implemented 

to maintain the status quo pending adjudication of the parties’ disputes.  Indeed, a review 

of the FP Receiver’s complaint against Sun Capital demonstrates that the sole basis for 

the alleged “defaults” purporting to justify this catastrophic action is the allegation that 

certain modifications to the loan agreements, concededly agreed to by the Lender, over 

the eight-year period of the loan were retroactive “defaults,” some as long as eight years 

ago.  During that same period of time, the Lender never did – and never could have – 

declared Sun Capital in default and Sun Capital paid the Lender over $230 million in 

interest principally related to transactions the FP Receiver now seeks to re-characterize as 

“defaults.”  Despite being given access to monitor Sun Capital’s bank accounts and 

voluminous current financial information and having his expert accountants spend days at 

Sun Capital with Sun Capital’s CFO and his staff, no financial improprieties have been 

uncovered because there are none.  Sun Capital, as previously explained to this Court, is 

in the unfortunate position of having to deal with a problem not at all of its own making, 

while trying as well to operate an extremely important critical healthcare business 

desperately needed in communities throughout the country.  (5/4/09 Koslow Aff. ¶¶ 21-

25.) 

Prior to bringing this motion, Sun Capital, upon learning of the FP Receiver’s 

account freeze (from the Bank, not from the FP Receiver), made several efforts to warn 

the FP Receiver about the huge harm he is causing and to negotiate a resolution without 



6 

the need to make this motion.  Those efforts were unavailing.   

In a last-ditch effort to negotiate a resolution, Sun Capital met with the FP 

Receiver on Sunday, July 19, 2009.  Sun Capital was forced to agree to onerous terms in 

exchange for the FP Receiver’s agreement to give Sun Capital access to the funds 

currently in the lockbox accounts no later than 10:00 AM Monday, and to release up to 

$14 million this week to fund hospital receivables (the “Temporary Agreement”, 7/22/09 

Koslow Aff. Ex. 1).  In fact, Sun Capital was not given access to any funds until late 

Monday as the bank cannot process the FP Receiver’s instructions in a method that will 

allow for proper funding, absent a full withdrawal of the FP Receiver’s Transfer Notices.  

Thus, the irreparable harm to Sun Capital and its hospital clients continues.  Currently, 

the Bank is processing transactions manually and wire transfers are not getting out fast 

enough to avoid checks bouncing.  The Bank has advised the FP Receiver the 

arrangement is “impossible”.  At the same time, the FP Receiver has conceded that 

patients’ lives are at stake and “time is critical and the funds need to be released to ensure 

the continued operation of the hospitals.”  (7/22/09 Koslow Aff. Exs. 7, 8.) 

Because the FP Receiver’s action in seizing all the Sun Capital SunTrust bank 

accounts has such dire consequences, and preventing it will not harm FP (and indeed will 

in fact preserve collateral for the investors), Sun Capital respectfully requests that this 

Court enter a temporary restraining order and preliminary injunction to reverse the 

freezing of the SunTrust bank accounts and to prevent the FP Receiver from taking 

further steps without court order and on notice to Sun Capital to impair Sun Capital’s 

crucial and beneficial healthcare financing operations. 
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Although notice of this motion is being provided automatically via CM/ECF, this 

Court, pursuant to Local Rule 4.05, should enter the temporary restraining order without 

a hearing and without waiting for responsive papers from the FP Receiver because Sun is 

concerned that even the making of this application could cause the FP Receiver to take 

further rash steps to cut off funding, again causing irreparable harm so imminent that any 

delay for a hearing on this motion is impractical.3 

BRIEF FACTS 
 

Most of the pertinent factual background has recently been recited in Sun 

Capital’s June 26 Motion for modification of the Court’s Order Appointing Replacement 

Receiver.  (Ex. A hereto.)  It is briefly stated here. 

SCHI and SCI each entered into a Credit and Security Agreement (“CSA”) as 

borrower with Founding Partners Multi-Strategy Fund L.P. (subsequently renamed 

Founding Partners Stable-Value Fund, L.P.) as lender in June 2000 and January 2002, 

respectively.  (5/4/09 Koslow Aff. ¶ 2).  Since 2000, the Lender has made periodic loans 

to Sun Capital pursuant to Sun Capital’s draw-down requests under the CSAs, secured by 

all assets of Sun Capital, including all receivables; and Sun Capital has made monthly 

interest payments (at a high rate of interest) totaling $230 million.  Until January 2009, 

when the Lender defaulted on its loan obligations, Sun Capital never failed to make a 

single interest payment.  Stable-Value did not ever claim Sun Capital had defaulted, nor 

did it ever have any basis to do so.  (Id.) 

                                                 
3  The FP Receiver, pursuant to the Local Rules, will have time to file responsive papers 
as part of the preliminary injunction procedure.  (See M.D. Fla. L.R. 4.05 and 4.06.) 
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As part of the lending relationship between Stable-Value and Sun Capital, the 

parties set up two lockbox accounts into which accounts payable revenues would flow, 

for disposition by Sun Capital as appropriate under the CSAs.  The lockbox accounts are 

governed by a Master Wholesale Lockbox Deposit and Blocked Account Service 

Agreement among Sun Capital, SunTrust Bank, and the Lender (the “Master Lockbox 

Agreement,” 7/22/09 Koslow Aff. Ex. 2).  Under that Agreement, the Bank, upon 

delivery of a Transfer Notice in the form of Exhibit A by the Lender, must (i) transfer all 

funds in the lockbox account to the Lender’s account at the end of each day, (ii) cease 

transferring funds to Sun Capital’s collection account, and (iii) follow the directions of 

the Lender and not of Sun Capital concerning all matters related to the accounts and the 

Agreement.  (Id. § 1).  There is no requirement of any advance notice to Sun Capital that 

the Lender will be issuing such Transfer Notice, or even that Sun Capital be given a copy 

of the Transfer Notice when it is delivered to the Bank, nor is there any ability by Sun 

Capital to issue a countermanding or disputing notice.  (7/22/09 Koslow Aff. ¶ 7.)  Since 

Sun Capital never defaulted on its agreed upon loan obligations, the Lender never had 

occasion to serve such a Transfer Notice in the parties’ entire 8½-year relationship. 

Over the years, starting in late 2002 or 2003, Stable-Value refused to allow 

repayments of principal under the CSA (see SEC Complaint [Doc. 1] ¶ 30) and instead, 

in order to achieve a stable return for Stable-Value’s investors based upon Sun Capital’s 

interest payments, repeatedly (a) encouraged and approved various expansions of the 

financing activities for which Sun Capital used the funds loaned by Stable-Value, (b) 

increased the total available credit line to cover the expanded financing activities of Sun 
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Capital, and (c) extended the loan maturity date each year so that it always remained a 

five-year term loan.  Thus, as of January 2009, the SCHI CSA, as amended, provided for 

a total credit line of $550 million available to Sun Capital, and the maturity date was and 

is February 1, 2013.  (Id. ¶¶ 3, 30, 32; see also 5/4/09 Koslow Aff. ¶¶ 5-8, 14; June 26 

Motion Ex. B.)   

On January 27, 2009, Sun Capital made a $5 million funding request pursuant to 

the CSA.  Stable-Value failed to fund that request despite availability on the line of credit 

under the CSA.  (June 26 Motion Ex. C).  Stable-Value thus defaulted on its obligations 

under the CSA.  On January 29, 2009, Stable-Value’s principal, Mr. Gunlicks, advised 

Sun Capital to stop making interest payments.  (5/4/09 Koslow Aff. ¶ 3.)   

On April 20, 2009, this Court entered an Order Appointing Receiver over the 

property of Founding Partners Capital Management Co. and the related Relief 

Defendants, including Stable-Value.  (Doc. 9.)   

On April 29, 2009, the FP Receiver sent letters to Sun Capital (i) purporting to 

serve as Notices of Default under the CSAs, (ii) demanding payment in full, and (iii) 

reserving her rights to “take whatever actions [Lender] deems necessary.”  (Ex. E to June 

26 Motion).  Sun Capital maintains that those purported Notices of Default are without 

merit and that Stable-Value is the one that has defaulted on its contractual obligations.  

Indeed, the Lender’s January 2009 default has caused great harm to Sun Capital and its 

22 hospital clients, as well as potentially to the patients and employees of those hospitals.  

(5/4/09 Koslow Aff. ¶¶ 3-4, 21, 25.)   

After receiving these purported notices of default, Sun Capital moved on May 4, 
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2009 to modify the Order Appointing Receiver and moved for a temporary restraining 

order to prevent the FP Receiver from acting on the purported notices of default.  

(Doc. 42.)  On May 13, 2009, this Court removed the FP Receiver and, informally 

directed that the status quo be maintained until a new receiver was appointed and up to 

speed.  The Court indicated that it would grant Sun Capital’s motion to modify the order 

appointing receiver once the new receiver had an opportunity to familiarize himself with 

the case.  (Doc. 70 at 6).   

On May 20, 2009, the Court appointed Mr. Newman as the new FP Receiver.  

(Doc. 71.)  Since then, Sun Capital has used its best efforts to provide to him and his 

accounting experts massive volumes of current information about the status of the loan 

collateral and Sun Capital’s financial matters, including voluntarily offering and giving 

him electronic access to the lockbox accounts to monitor Sun Capital’s transactions, and 

to demonstrate that the money is being used for valid purposes and is not in any danger of 

being “squandered” or “diminished.”  (7/22/09 Koslow Aff. ¶¶ 13, 21, 22.) 

After an initial introductory meeting with the FP Receiver held at Sun’s request 

and attended by its principals just after his appointment, Sun Capital has been attempting 

for weeks to set up meetings with the new FP Receiver and to reach agreement on 

multiple issues, including having the FP Receiver withdraw the April 29, 2009 notices of 

default.  The FP Receiver, however, refused to withdraw the purported notices of default 

and refused to meet with Sun Capital (until Sunday), demanding onerous and unworkable 

preconditions to a meeting, including (i) irrelevant historical documents, (ii) confidential, 

proprietary and trade secret information while refusing any confidentiality agreement (as 
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“inconsistent” with his receivership duties), and (iii) a fully-formed written repayment 

plan (while refusing to first discuss which of several types of plans might be acceptable 

to the Receiver).  (Id. ¶¶ 21-22.) 

Sun Capital was thus forced to renew its motion to modify the Order Appointing 

Replacement Receiver so that it could prosecute its claims and defend itself against any 

wrongful attempts by the FP Receiver to seize its assets under the purported Notices of 

Default.  In response to Sun Capital’s June 26 Motion, on July 15, 2009, the FP Receiver 

filed a complaint against Sun Capital and an affiliate, claiming, among other things, that 

Sun Capital breached the CSAs.  (Doc. 118.)  Also, apparently after business hours that 

evening, the FP Receiver sent Transfer Notices to SunTrust Bank concerning Sun 

Capital’s accounts.  (See 7/22/09 Koslow Aff. Ex. 3.) 

Sun Capital uses the receivable repayments received from its clients that are 

automatically deposited into the lockbox accounts pursuant to the Master Lockbox 

Agreement to purchase replacement accounts receivable from hospitals, and in that 

manner, continues to finance the hospitals’ operations.  (7/22/09 Koslow Aff. ¶ 6.)  

Additionally, until Founding Partners defaulted on the CSAs, Sun Capital made every 

interest payment at a high monthly interest rate to Founding Partners for more than 100 

consecutive months, totaling more than $230 million. 

Sun Capital learned of the Transfer Notices from a SunTrust banker – not from 

the FP Receiver – Thursday morning, July 16, 2009.  (Id. ¶ 11.)  SunTrust has two 

business days to turn over the funds following a Transfer Notice, but the lockbox 

accounts were immediately frozen, causing vendors’ checks to be rejected and preventing 
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Sun Capital from continuing to finance the hospitals’ immediate medical needs, such as 

for the purchase of medicines required over the weekend.  (Id.) 

Upon learning that the bank accounts were seized, Sun Capital’s principals 

immediately began to mobilize for the emergency evacuation of the Promise/Success 

hospitals and prepared to notify all its clients that Sun Capital has been forced to 

immediately cease its financing operations absent some immediate relief.  Each of these 

hospitals has emergency and regulatory procedures that it must begin taking to evacuate 

all patients, including notifying state regulators and, for some hospitals, notifying 

bankruptcy courts.  Sun Capital’s clients are subject to civil and criminal liabilities if they 

do not follow the regulatory protocol and if they fail to handle patient care appropriately 

during the process.  (Id. ¶¶ 18-19.) 

Since Sun Capital learned of the Transfer Notices and the seizure of the bank 

accounts Thursday morning, it has made repeated and substantial efforts to speak and 

negotiate with the Receiver and to explain the immediate disastrous and irreversible 

nature of the harm he is causing.  Initially, the FP Receiver offered no reasons for 

shutting down Sun Capital or its hospital clients, and has throughout been indifferent to 

the harm he has been causing.  (Id. ¶¶ 23-25.)  After informing the FP Receiver that Sun 

Capital would be forced to file this motion seeking injunctive relief, the FP Receiver 

created ex post facto explanations for his actions and agreed to a Sunday meeting.  The 

FP Receiver, however, proposed a wholly-improper and unworkable method for 

continued funding of the hospitals, seeking to micromanage (without any experience in 

running a hospital) each hospital’s funding requests on an expense-by-expense basis and 
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to “reloan” funds based upon what is “in the best interests of the Receivership Estate,” 

not what is in the interests of patient safety.  (Id. ¶¶ 26-27, 30-32, Exs. 4, 5.) 

The parties met on Sunday, July 19.  Despite the crisis nature of the situation 

created by the Receiver, Sun Capital met all the Receiver’s “preconditions” to meet, 

including flying in its investment banker who made a full presentation concerning the 

status of refinancing efforts and presenting a restructuring proposal.  (Id. ¶ 28.)  The FP 

Receiver still refused to withdraw his Transfer Notices because he believes that his sole 

appointed function is to consider the receivership estate and therefore he has no 

responsibility or liability for anything that occurs so long as he fulfills that function. 

Consequently, to get funds released Monday so that patients were not placed at 

risk and hospitals have a chance to remain open, Sun Capital agreed to several extreme 

demands of the FP Receiver in exchange for his agreement to give Sun Capital access to 

the funds currently in the lockbox accounts no later than 10:00 AM Monday, and to 

release up to $14 million this week to fund hospital receivables.4  Sun Capital was forced 

to provide additional collateral for the money the FP Receiver agreed to release to Sun 

Capital, despite the fact that no collateral will be lost since Sun Capital is merely 

recycling receivables.  Most important, however, the FP Receiver refused to make any 

commitments with respect to funding the hospitals beyond Friday, July 24, 2009.  Sun 

Capital cannot fund its acute care hospital clients and those hospitals cannot – and will 

not agree – to operate on this basis.  (Id. ¶ 29.) 

                                                 
4  In fact, the FP Receiver apparently has already reneged on the agreement by instructing 
the Bank to only release up to $13.1 million.  (7/22/09 Koslow Aff. p.12 n.6.)  
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ARGUMENT 

THIS COURT SHOULD ENTER A TEMPORARY  
RESTRAINING ORDER TO PREVENT IRREPARABLE  

HARM AND MAINTAIN THE STATUS QUO 
 

The Sun Companies respectfully seek a temporary restraining order and 

preliminary injunction (a) declaring the existing Transfer Notices to be null and void and 

requiring the FP Receiver to withdraw them, and (b) prohibiting the FP Receiver, the 

Lender, or their representatives from taking any further self-help steps or contractual 

remedies or otherwise altering the status quo without a court order on notice to Sun 

Capital and with an opportunity to be heard until the contracting parties’ rights and 

obligations have been adjudicated. 

Local Rule 4.05 provides, where, as here, the threatened injury is so imminent 

that notice and a hearing on the motion is impracticable if not impossible, then the Court 

will enter the temporary restraining order on an emergency basis solely on the basis of 

the movant’s brief and supporting papers. 

Courts evaluate four factors in determining whether to grant a temporary 

restraining order:  (1) the movant’s substantial likelihood of success on the merits; (2) 

whether movant will suffer irreparable injury if the relief is not granted; (3) whether the 

threatened injury to movant outweighs the harm the relief would inflict on the non-

movant; and (4) whether entry of the relief would serve the public interest.  Schiavo v. 

Schiavo, 403 F.3d 1223, 1225-26 (11th Cir. 2005); M.D. Fla. Local R. 4.05(b)(4).  

The factors for determining preliminary injunctive relief operate as a sliding scale, 

and where one factor, such as irreparable harm, weighs so heavily in favor of granting 
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relief, the focus of the Court upon the remaining factors, such as likelihood of success on 

the merits, wanes accordingly.  See Faculty Senate of Florida Int’l University v. Winn, 

477 F. Supp. 2d 1198, 1203 (S.D. Fla. 2007) (“a sliding scale can be employed, balancing 

the hardships associated with the issuance or denial of a preliminary injunction with the 

degree of likelihood of success on the merits.”); Louis v. Meissen, 530 F. Supp. 924, 925 

(S.D. Fla. 1981) (“a showing that plaintiffs will be more severely prejudiced by a denial 

of the temporary restraining order or injunction than will defendants should it be granted, 

lessens the standard likelihood of success that must be met.”).   

Here, each of the factors weighs heavily in favor of granting the requested relief, 

particularly insofar as the requested injunctive relief seeks only to maintain the status quo 

between the parties to the longstanding, contractual credit relationship until there can be a 

proper adjudication of their claims.   

A. Without a Temporary Restraining Order, Sun Capital, Its Hospital 
Clients, and Their Patients and Staff Will Suffer Irreparable Harm 

Sun Capital’s entire remaining healthcare financing business, which has been 

operating on a diminished basis since the Lender defaulted in January 2009, is dependent 

upon its ability to continue using the funds in the lockbox accounts to purchase new 

receivables as older receivables are paid.  Without the funds in the SunTrust accounts, 

Sun Capital will be irreparably harmed because it will be forced to go out of business.  

See ABC Charters, Inc. v. Bronson, 591 F. Supp. 2d 1272, 1308 (S.D. Fla. 2008) (holding 

threat of business closure irreparable injury); Westin v. McDaniel, 760 F. Supp. 1563, 

1569 (M.D. Ga. 1991) (“Monetary losses can rise to the level of an irreparable injury . . . 

if the party seeking an injunction will be forced out of business without it.”). 



16 

Additionally, the FP Receiver’s precipitous and wrongful action will cause further 

irreparable harm to Sun Capital and its three principals by damaging their business 

reputations, and destroying the goodwill they have developed in the community for years.  

See BellSouth Telecomm., Inc. v. Mcimetro Access Transmission Serv., LLC, 425 F.3d 

964, 970 (11th Cir. 2005) (“loss of customers and goodwill is an irreparable injury”) 

(quoting Ferrero v. Assoc. Materials Inc., 923 F.2d 1441, 1449 (11th Cir. 1991). 

Sun Capital provides receivable financing to 21 acute care hospitals across the 

country.  This is the primary operating capital of these hospitals, and the hospitals require 

this financing on a reliable, ongoing basis.  The seizure of the funds used to finance these 

hospitals will cause immense and irreparable harm to the hospitals, which will be forced 

to shut down.  All of the patients, over 1,000 acute care patients, will have to be relocated 

to other facilities, which poses significant danger to those patients.  Indeed, even if the 

emergency evacuation plans were activated, it would take up to a week to relocate all 

patients to other hospitals and, in the meantime, the hospitals must have funds to pay 

their operating expenses and the costs of executing the emergency patient evacuation plan 

and to wind down the hospital operations.  (7/22/09 Koslow Aff. ¶ 16.)  Those costs are 

estimated to be $13 million to $15 million.  In addition to the harm to the patients, the 

hospitals’ 3500 professional staff and employees would be out of work.  (Id.) 

The risk of this harm is imminent – since the Temporary Agreement expires 

Friday.  As discussed above, SunTrust has already frozen the bank accounts pursuant to 

the Transfer Notices sent by the FP Receiver.  Despite having created this life-threatening 

emergency, the FP Receiver concedes “time is critical and the funds need to be released 
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to ensure the continued operation of the hospitals.”  (7/22/09 Koslow Aff. Exs. 7, 8.) 

Given the immediate and disastrous effects of stopping the flow of funds essential 

to the operations of Sun Capital and its hospital clients, there is no time to engage in 

briefing and a preliminary injunction hearing before the hospitals will be forced to move 

patients and begin to shut down.  Notice to hospital managers and the start of emergency 

procedures as required by law had begun last weekend and will have to be undertaken 

again unless this Court provides emergency relief.  Neither Sun nor its hospital clients are 

able or willing to continue under what has become in essence a law firm receivership of 

their businesses.  (7/22/09 Koslow Aff. ¶¶ 18-19, 30.)  Once the process of moving 

patients and shutting down hospitals is begun, it cannot be stopped. Thus, the Receiver’s 

actions will cause massive irreparable damage, unless reversed.  (Id. ¶ 20.) 

Moreover, if the hospitals close, many of the receivables will never be 

recoverable because they are receivables owed by governmental agencies that only make 

payments if the hospitals are operating when the payments are due.  (Id. ¶ 17; 5/4/09 

Koslow Aff. ¶¶ 10, 21, 25.)  Also, many other receivables will be lost when hospital 

records and staff are unavailable to respond to government and insurer follow-up 

inquiries on claims.  (7/22/09 Koslow Aff. ¶ 17.)  Thus, the FP Receiver’s rash asset 

freeze will result in the loss of hundreds of million of dollars of receivables, harming the 

collateral of the FP investors, which the FP Receiver is supposed to be protecting. 

B. The Temporary Restraining Order Will Not Cause Any  
Irreparable Harm to Stable-Value or the FP Receiver 

By contrast, the temporary relief sought by Sun Capital will not result in any 

irreparable harm to Stable-Value or the FP Receiver.  The FP Receiver seeks only to 
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recover money and thus, he cannot assert that a TRO would cause any irreparable harm.  

See Cunningham v. Adams, 808 F.2d 815, 821 (11th Cir. 1987) (“an injury is 

‘irreparable’ only if it cannot be undone through monetary remedies.”); Performance 

Paint Yacht Refinishing v. Haines, 190 F.R.D. 699, 700 (S.D. Fla. 1999) (holding that 

irreparable harm cannot be established where “award of damages would adequately 

compensate for the losses allegedly suffered.”). 

Moreover, there is not even any evidence of any imminent danger that Sun 

Capital’s loan proceeds or collateral will be lost.  As the FP Receiver well knows because 

Sun Capital has voluntarily provided voluminous financial information to the FP 

Receiver (see 7/22/09 Koslow Aff. ¶¶ 13, 21, 22), the proceeds from the loans FP made 

to Sun Capital pursuant to the CSAs are not “diminishing” or “being squandered,” but 

rather the status quo is being maintained to protect both the FP investors’ money and the 

hospitals.  Indeed, Sun Capital has been using the funds in the lockbox accounts to 

operate a reduced version of the beneficial healthcare financing business that had been 

successfully operating for 8½ years before the Lender defaulted on its obligations to Sun 

Capital in January 2009.  Moreover, as explained in the 7/22/09 Koslow Affidavit, 

approximately $14 million a week from the lockbox accounts is used to purchase 

additional receivables, and a like amount flows back into the accounts during the same 

period, so that at the end of the period approximately the same amount of receivables and 

cash exists and the status quo is maintained.  Thus, there would be no net loss to the FP 

Receiver or to the FP investors (even if they were entitled to the Sun Capital funds, which 

they are not).  (Id. ¶ 29; see also 5/4/09 Koslow Aff. ¶¶ 21-25.)   
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For these reasons, especially that Sun Capital’s accounts are frozen, Sun Capital 

submits that the Court should require that no security be deposited by Sun Capital under 

Federal Rule 65(c).  It is well-established in the Eleventh Circuit that “the amount of 

security required by the rule is a matter within the discretion of the trial court” and “the 

court may elect to require no security at all.”  BellSouth Telecomm., Inc. v. Mcimetro 

Access Transmission Serv., LLC, 425 F.3d 964, 971 (11th Cir. 2005) (holding failure to 

set bond not abuse of discretion).  When there is little risk of monetary loss to the non-

movant as a result of a preliminary injunction, as is the case here, and particularly where, 

as here, no money is available as a result of the FP Receiver’s actions in freezing Sun 

Capital’s accounts, no security is required.  See, e.g., Gay-Straight Alliance of Yulee High 

School v. School Board of Nassau County, 2009 WL 635966, at *4 (M.D. Fla. Mar. 11 

2009) (waiving security requirement where “little risk of monetary loss to Defendant”).  

C. Sun Capital Is Likely to Succeed on the Merits 

As a threshold matter, it must be noted that Sun Capital has already succeeded on 

the merits of its position in this SEC action, in which the FP Receiver was appointed to 

preserve and protect the assets of the FP entities for possible future disgorgement for the 

benefit of allegedly defrauded FP investors.  This Court has held that even if Sun Capital 

received monies originally “ill-gotten” by its Lender, they were not ill-gotten by Sun 

Capital and therefore Sun Capital’s possession of the funds is not a basis to seek recovery 

from Sun Capital.  Sun Capital is not alleged to have done anything wrong vis-à-vis any 

FP investors, and, significantly, it has already succeeded on the merits of its position that 

it may not be treated as a “relief defendant” or a mere appendage of the FP entities.  In 
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rejecting the SEC’s effort to name Sun Capital as purported relief defendants, this Court 

has already adjudicated that Sun Capital has a legitimate claim to the funds it has 

received from its Lender over the years, and cannot be treated as a mere repository of 

Defendants’ assets.  (Doc. 89).  Thus, even if some of the money that Stable-Value 

loaned to Sun Capital over their longstanding, arm’s-length relationship turns out to have 

been “ill-gotten” by Stable-Value in the first instance, it may not thereby be deemed to 

have been “ill-gotten” by Sun Capital.   

Lacking any basis in the existing SEC action to treat Sun Capital’s loan proceeds 

as “belonging to” the FP investors or properly subject to disgorgement by Sun Capital, 

the FP Receiver instead contrived certain purported breach of contract claims against Sun 

Capital to create an apparent ground to seize all Sun Capital’s funds, which are not due to 

be repaid to its Lender until February 2013.  The FP Receiver’s claims, previously 

threatened and now asserted in the complaint he filed on July 14, 2009, are based on the 

theory that Sun Capital was repeatedly breaching the CSAs for five years every time it 

used the loaned funds for purposes that, while they went beyond the stated scope of the 

original CSAs, had been authorized and approved by the Lender (and produced excellent 

returns for the FP investors).  That is, the FP Receiver, after taking charge of the FP 

entities, has asserted contract claims that are inconsistent with the actual course of 

conduct under the agreements, as modified by the parties over the years.  Indeed, the FP 

Receiver conceded as much in ¶ 189 of his complaint, in which he alleges that William 

Gunlicks, the President, CEO and director of the general partner of the Lender, 

“allow[ed] and acquiesc[ed] in the Sun Entities’ use of Stable-Value funds to purchase 
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Defaulted Accounts and accounts receivable that did not meet the definition of Eligible 

Account, to fund the working capital needs” of the Promise and Success hospitals.  

New York law, which the parties agree governs the loan agreements (see FP 

Receiver’s Limited Opposition to Sun Capital’s Motion for Modification of Order 

Appointing Replacement Receiver [Doc. 118] at n.1), provides no legal support for such 

a position.  In a decision from New York’s highest court, the New York State Court of 

Appeals, the Court dispatched the same argument the FP Receiver seeks to make, holding 

that oral modifications to a contract and the parties’ course of conduct consistent with 

those modifications are enforceable, even in instances where the contract contains a 

provision preventing such modifications.  Rose v. Spa Realty Assocs., 397 N.Y.S.2d 922, 

926-27 (1977) (“the court may consider not only past oral exchanges, but also the course 

of conduct of the parties.... the conduct of the parties evidences an indisputable mutual 

departure from the written agreement.”)  Additionally, “once a party to a written 

agreement has induced another’s significant and substantial reliance upon an oral 

modification, the first party may be equitably estopped from invoking the statute to bar 

proof of that oral modification.”  Id. at 927.  New York courts have consistently followed 

this decision, as they are required to do. 

Furthermore, to the extent the FP Receiver claims that Sun Capital has breached 

the loan agreements by failing to make interest payments, that position is also 

insupportable under New York law.  A party may not insist upon the performance of a 

contract where he or she has brought about its breach.  N.Y. Jur. 2d § 417.  A “total 

breach by the obligor on a contract excuses the obligee from the duty of further 
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performance.”  Id.; see also Melodies, Inc. v. Mirabile, 179 N.Y.S.2d 991, 993 (App. Div. 

1958) (“total breach of contract . . . renders the breacher liable in damages [and] . . . 

excuses the obligee from the duty of further performance.”); Pui Sang Lai v. Shuk Yim 

Lau, 855 N.Y.S.2d 615, 617 (App. Div. 2008) (one party’s failure to perform obligations 

under agreement rendered agreement unenforceable); Legend Artists Mgmt. Inc. v. 

Blackmore, 709 N.Y.S.2d 85, 86 (App. Div. 2000) (material breach grounds to terminate 

agreement and suspend performance); 23 Williston on Contracts § 63:8 (4th ed.) 

(breaching party may not maintain action against other party even if other party 

subsequently breaches contract unless initial breach did not go to root of contract). 

Sun Capital is thus likely to succeed on the merits of these contract disputes with 

the FP Receiver.  As explained in the May 4, 2009 Koslow Affidavit, and as asserted by 

both the SEC and the FP Receiver in their complaints, Stable-Value agreed to and 

authorized the conduct that is asserted by the FP Receiver to constitute defaults or 

breaches.  (5/4/09 Koslow Aff. ¶¶ 6-8.)  Indeed, this Court has already held that Stable-

Value made loans to Sun Capital pursuant to written loan agreements, which allowed Sun 

Capital to use the loan proceeds to purchase healthcare and commercial receivables; and 

that “[t]he permitted uses of the loan proceeds were expanded by Stable-Value beginning 

in 2004.”  (Doc. 89.)  Moreover, as also explained in the Koslow Affidavit, it is Stable-

Value that defaulted, in January 2009, when it refused, in violation of its contractual 

obligations, to extend credit to Sun Capital.  (5/4/09 Koslow Aff. ¶¶ 2-3.)  Prior to the 

Stable-Value receivership, Sun Capital was never placed in default by its Lender, nor 

could it have been, and had never once failed to make its required (very high) interest 
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payments for 8 years, totaling over $230 million, the result of investments the FP 

Receiver now calls “defaults”. 

More specifically, on June 6, 2000, and January 24, 2002, respectively, SCHI and 

SCI executed the CSAs permitting them to use Lender funds to purchase third-party-

payable accounts receivable and other Lender-approved investments.  (5/4/09 Koslow 

Aff. ¶ 2; June 26 Motion Ex. A.)  The CSAs extended to Sun Capital an initial $2 million 

revolving line of credit payable within five years or such other date as agreed upon by the 

parties.  (See June 26 Motion Ex. A.)  The Lender then periodically agreed to extend the 

due dates and to increase the lines of credit under the CSAs, so that, by January 2009, the 

loans were not due to be repaid until February 2013.  (See SEC Complaint ¶¶ 3, 30, 32; 

5/4/09 Koslow Aff. ¶¶ 5-8, 14; June 26 Motion Ex. B.) 

Sun Capital used all funds advanced under the CSAs in a manner permitted under 

the contract and pursuant to the parties’ modifications thereof, and satisfied all of its 

obligations pursuant to the CSAs, including making timely interest payments for more 

than 100 consecutive months totaling over $230 million in payments to the Lender.  

(5/4/09 Koslow Aff. ¶¶ 2, 7, 8.) 

As of January 2009, the lines of credit under the CSAs had been increased to $550 

million, and the balance due to the Lender was approximately $530.9 million.  (See June 

26 Motion Exs. B, C.)  Thus, no less than $19 million was still available to Sun Capital 

under the lines of credit.  On January 27, 2009, SCHI sent a notice to the Lender in 

accordance with Section 2.1.2 of the SCHI CSA, requesting $5 million from the line of 

credit.  (5/4/09 Koslow Aff. ¶ 3.) 
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Under Section 2.1.3 in the CSAs, the Lender is obligated upon a request from Sun 

Capital to provide a loan from the line of credit, subject to the terms and conditions of the 

CSA.  If those terms and conditions are met – which they were here – then the Lender has 

no discretion to decline to provide funds.  (June 26 Motion Ex. A.)  However, the Lender 

wrongfully refused to disburse the requested funds to SCHI.  At or about that time, the 

Lender informed SCHI and SCI that it would no longer fund any requests made by SCHI 

and SCI to draw on the lines of credit.  (5/4/09 Koslow Aff. ¶¶ 3, 29.) 

The Lender thus committed a material breach of the SCHI CSA and an 

anticipatory repudiation of the SCI CSA.  Those breaches suspended any performance 

obligations of Sun Capital.  Thus, Sun Capital is likely to succeed on the merits of its 

claims (and in defending against the FP Receiver’s claims), and the FP Receiver’s 

purported Notices of Default are meritless.   

D. The Temporary Restraining Order Will Serve the Public Interest 

As discussed above, if the Court does not enter the temporary restraining order 

reversing the freezing of Sun Capital’s assets, then Sun Capital’s hospital clients will be 

forced to shut down.  This will cause more than 1000 critically ill patients at acute care 

hospitals throughout the United States to require immediate relocation to other hospitals, 

a dangerous process; will cause 3500 employees to lose their jobs; will cause the 

shutdown of 21 desperately needed critical care hospitals; and will destroy the entire 

value of DSH receivables (lost when hospitals close) and vastly reduce the value of all 

other receivables that would otherwise benefit the FP investors.  Entering the requested 

TRO will avoid this totally unnecessary societal harm.  There is no harm to the public if 
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the TRO is granted.   

CONCLUSION 

For the foregoing reasons, Sun Capital respectfully asks this Court to enter a 

temporary restraining order and preliminary injunction (a) declaring the existing Transfer 

Notices to be null and void and requiring the FP Receiver to withdraw them, and (b) 

prohibiting the FP Receiver, the Lender, or their representatives from taking any further 

self-help steps or contractual remedies or otherwise altering the status quo until the 

contracting parties’ rights and obligations have been adjudicated, or upon a court order 

following notice and an opportunity to be heard afforded to Sun Capital.5  

Dated:  July 22, 2009 Respectfully submitted, 
 
By:  /s/  Jonathan Galler___ 
         Sarah S. Gold, Esq. (pro hac vice) 
 Florida Bar No. 0032190  
 sgold@proskauer.com 
         PROSKAUER ROSE LLP 
 1585 Broadway 
 New York, NY 10036-8299 
 Tel: (212) 969-3000 
 Fax: (212) 969-2900 
                   - and - 
         Jonathan Galler, Esq. 
 Florida Bar No. 0037489 
 jgaller@proskauer.com 
         PROSKAUER ROSE LLP 
 2255 Glades Road, Suite 340W 
 Boca Raton, FL 33431 
 Tel: (561) 241-7400 
 Fax: (561) 241-7145 
Attorneys for Sun Capital, Inc. and  
Sun Capital Healthcare, Inc. 

 
                                                 
5  A proposed temporary restraining order is attached hereto as Exhibit D. 
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